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STATE OF MoNTANA
BEFORE TIE BOAED OF FENSONHEL RPFEALS

I THE HATIER OF UNFA1H LABOR. PERACTICE ClUAHGT G-I0p3-

CELRUFEENR® &, TERMETERS AND
HELTVER'S LOCAL HLTG,

Complainant,
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'
TELLOWSTONE QOUNTY SOG40 ¥
DEETRICT W26, LOCKEWOOD SodooL )
EWETHH, BILLIKGE, MONTAML, |
]

|

D fapdank,

ii-l-.ttnpiu:.i-tnn--:-i.p.i--pp--ruaﬁqt

FINDIMIZE OF FACT,
COMCLINE [OHS OF LAW
AHD REDOMMENDED O5SER

R I TR R R A ey s e e R A . TR Y TR N T #

This recoamendad coder addresssl o guestion of subeopn—
Lraoting out collective bBargaindng undt work by a public
emElnyar .,

on July 18, 1983, the complainant, Union, Toeanstors,
filed an wunfair labor practice charge alleging s wiolat]es
of Section 39-31-4031(1), {2) and (%), HOA. The defepdant,
ciployer, Echodal Dislrick, Teapagided  ap followa Ea  Lis

chargeas:

CHARGE ®0. I = Chavglng Party is the duly dercti-
fled exgluaive repressntative  of
Lhe custadiane employed by Deafsn-
dant st fts Lockweod Schooel,®

REEPONEE ) Tha lachkwood School Diebidct shress
that Local Ho. 100 4w the YCerii=
fred bargainifg representative fop
tha  fpurpode of collective hargain-
ing for wll employéaes erployed by
the Digptrict ldentified as Hounes
hespars, LCustodiano  and  &f Fewst
PFrinlers- as defingd, |

CHANGE RO. 2= On op aboul - June 21, 1983 [mfan-
clant, =acfting thiough 4Cs: Boacd of
Trustees, degided to gonbtract all
houoeherping duties for che 1953-04
Sl years

RESEONIE On Jumie ZL, 1943, the Boacd 4, hy
umandmeue -action of 1t iambers,
all nepbers ballg pressnkt, award a
brd Tod  |ousskesping oervioss Lo
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Coamercial Ul ding Fleintanans
Loapany .

CELRAGE WO, 3 - On  or aboul  Jure I, 1933 the
Subtodisns wers natilfied that Gheic

lact day of work would be July 4,
1983 .

REGPIHSE O June 23, 1983, IHtupsksapeco
epployed by Loackwood  School  [Dlas
Erick warse "him_d oEE" in: accord-
ance with specific eshbrack terms
of the ourrant fgresnsnt,

CHARGE NO. 3 = Defendant never bargained with the
Charging Party regarding cantrac-
ting of the bargadifing anit ‘work
dnd berminatiion pf: nll  tndion

Menbiars .,

BESFONSR = Allegatian Dol sl

LHAHGE RO. 5 = Fallutre +to negotiatie ever coolkrac-
Eing of unit work |[e a- failore to
barguin in ¢ood fatth, dn ylolakian
of SBection 39=321-241{1% -and (21,

RESFOMNSE Allagillon Dended

CHARCE MO, & - Defending Party desided to contraot
nnit work and dismiss all mesbora
of the bargaining. unit in erderc to
slipinate tha unitn and avoid the
noceaaicy of future bargolning, in
vinlalion of Eectiopn 39-31-40L(1)
and [Z}:

RESPONEE: Allmgation Denied

{Enplaoyer's Hesponse: to Copplaing)

N SFeptenber 27, 1903 a' bearing wan Lsid Lo determine
1f the defandant violated Section J9=31-40141%, (31 and {15,
MCAR.  The hearing vas held under the anthority of Bectlos
FU-A1-406, HOA and fbhe Adpinfostrative Procediure Act [Title
Z, Chapter 4, MOA).

Becavss  bhe  Board ofF Perscnnel Appealc haas 1ictle
proacadent . in some areas, I wvill cite federal stotuote end
caga  law  for guidance in the appltocation: of HWopbana'e
Coliective Bargatning Act, Title 39, Chepter 31, MCA (Act):.
The [ederal ptatubs will genscally be the Hational Labor
Helationa Aob, 29 U.5.C., Section I1S1-166 [NLRB] precedsnt

For  guidance. (8tats Deparkment of Highwaya w. Public Em—
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ploymes Craft Council, 1RE Mont. 249, L3s P, 24 705 (1894)

AFSEME Lacal 2390 v. City of Hilllngs, 5545 F.2d 507, 93 LHAM

4951, {1576); Etate of Montana ex. rel,, Board of Personnel

Appealu v, Gistrict Court of the Eleventh Jdudicial Diskrcict;

A90 P.2o 1117, 103 LAAM 2287, (1970); Teansters Local 45 v,

Board &6f Pergonnel  Appeals  end Btawart Thémer MocCarcwel,

B35 ¥F,24 1310, 34 state Roporter 16841, {1561}].
L. FIHDINGE OF FACT
ATbor & thorough review of the teatimeny, exhibits,

el hearaing helefs and reply briefs, I make the Following
tindings;

LE In Septembet af 19800 the Union won an election to
tepresent a collective bavgadsilsg unit of abous Ten umg loy-
Hay  conpisting of housekespers, cuortodizns  abd of F—sat
printary employed Ly the School Digtrdet,

7 Fopebime aftey the Union electien, the Teanst=rs
made 20 inltial contract propesal to the dchooal District.

The initial coptract proposal Included the following: sec-

Elonas

CARSEN: Are ywou abhla Yo resd through: all  af
those pabés and could you read clie union
proposal as o precented to you or dropped
off here' at the 'school, 1 think 1t was
your teslimony, Iin 1981, wpdet the topic
Subrontracting?

SWANSER1 Froposal wad, sobtitle it Subcontractor,
it chps under heading entitled Gaheral
conditions. The englover agrass that no
contraoct, ar mabcontrace - thac - would
directly bmpact the union or LU mambecs
will be enteved inko without an svalun-
tion of the total econcmice thvolved in
I-h;bi opEration  ae :I._I'.[_L celakbes - to: Ehe
public good.  The zright to gonEract oF
aobeantract shall Lot be iaed Iec Lhe
purpose or intentiosn of undermining the
union or to discripinite agninst any of
1is maifbire.  That wes the full guote of
thalk 1nitisal proposal.  The osnly thing
that was chapged. on o phat was | after
pubiic good, afisc total econonica was
adidod by the Board, an:ievalization, by
the Board and than ancther clause wao
added and it wap moved to managemiEnt
Eeeiarels,

{Erphasie Addecd Tap= 3):

]
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i [ After meveral bargoining mestings, the partias
raached ‘a tentabive asgresp=nt. Tia Largalning mestings
includel exhaustive disncieeions about contracting and sub-
cOntructing wWoik, idwanaer, HEepaland, Tapes 1 and 2.) 0On
Haren 13, 1961, the parties signed § collective bargainaing
agreamant sffsctive wptil June 30, 1%B2. The collective
bargaining agroement contains the following relovant @ec—
TloneE:

ARTIGLE 2 - HWAMAGEMENT RIGECTS

The managemant of the District apd the direction
of ita employess 215 vested exclugively in the
Pnployer. A1l matbtery not specifically and ex-
presely covered or trested by the language of thia
Agroeesent pay be adeinlstered by the BEsployer in
accordance with such. policy ‘or procedure oo the
amployur may detersine. Menagemsnt  rlghts will
not be desmed to exclude other managessnl cights
nob hereln wpecifically enuperated, including the
right ta contract and subconkcact.  The enp layar
alihll be entitled te regeive o dav's work for e
day'o pay.

Contracting and Subcontracting

Enployar agress that ne contract or subcontract
Lhat wonld direcely Impact the Undon oy | Le pem—
bers will L enlered into witlicnl af evalustion of
thi tolal econemica invelved in that opefation by
the Board as it relates to the public good. Tha
Fight to contract ar wibcontract ohall oot ba weed
for the purpoas of intention of undarmliing the

nicn por to discrimioate agalbst asy of {ts
mainlaaie .

b. This Agrespent constitutea the sotire Agree-
mant, belwaen the parties. Any oupplenént
hecetn shall not be binding upon edther party
unless executed by the parties hageto, The
partiee. further acknowledge that during the
codpee of oollectbive bargaining esch  party
has bad the wpnlimited right te offer, die-
CUSH, ACceph or ceject propaednle. Tharstfors,
for the term of thie Agresnsent, no fUECIERE
collective bargaining shall -be Lgd L1[-0E0 - R
provigiene of this Agresment, Wwer dpen  any
subject of collective bargainisg, unless by
mutoal conzent of Ele parties hereto,

(Jaint Exhibit 1.}
o =




5. Diaring the apring of 1%82, the Schesl Doacd dic-
ecled Deanls Bepeland, Lockwasd Schonl Superintandent, to do
an econoric study of the subcontracting «f the housskeeping
uotivities. The housekeeping economic stody wvas a sbanderd
part of the budgetary proceds becpiees the School Distript
had had soms financially lsan vears. [SWatieT, Taps 1).

Qo May 13, 1882 thi parfies ocigoed a ned collective
batgilning agraoment effective until June 30, 1984, The few
collactive bargaining agreenent contains the same  above
televant goctionn, [Joint Exhibit 31.)

9.  Om-Jupo 1 1982, the Teansters filed Unfair Gabor
Fractice Charge 10-1982 pgainat the Lockwood E&chool Dis—
Ecioct.:

G, On February @, 1983 the Board of Tetsonnml Appeslo
iasued a Eecommsnded Order in the Untfaic Labaor Irackice
Charge ULI" 18-1583 with the following conclusions of low:

COHCLUSTON] OF AW
By thraatening to cut the waik heers of Linda

Zelmer apd Marcie Strever boecaues of the Unisn's

propesel to mot Bave housekdepers lock docrcs and

Edean  antohhce wavs, by showing Linda Selnsr ol

Harey Strever a <ost conparison beatuvesn i proposed

subcantracting bid from a cleaning corgany and the

posat wf the School Ddsatrict doing -the same work -

wlininating the epployes's ok, wod by asking

Lindsa ZFalmer and Marcie Stceasver Eo talk to Brenda

Eloin —and ©Seorgda Willians sbost  the Dnian's

acLions, demands snd sxpectationg, the ¥Yallowsbons

Connty Schas] District Mumber 26, [oskwiod School

District by the actions of Doug True did violate

Seclion 39=31=401[L), ‘#MtA of the Collection Bar-

gaining Aot [or Public Employees,

The Heccamended Opder also contains findings and discossions
that the School Mrorrlet*s ackicho had o wary Dimlbad sffect
on the Union. See Fipndings 13, 15, 16, and SBage 15, Linee
it-26 of ULF 1p=1983,

T.  Ihiclng esrly Havel, 1983, +the 3schesl Distriecs
complied with the Becommended Order. Heceiving no written
sxcepliops to the Jiecommunded Ooder; the Board of Porsonnel

Appenle lssued & Final Opdet (o ULP 1H-1882.

=
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i, On March 4, 1983, Brenda Hlefn, Housekesper Lock-
Wwood EBchas]l District, callsd Denpnic Mueller, Dusiness ep=
rementative Tsansters Local 190, and m:h:!:.d LT e hoew the
Echool [istrict wgs Chinking about subedsnbcacting the house-
keeping work, Dennis Muellery did not know. Dennds Mueller
2illed Dennis  Bepeland  abouc pubcortraoting. [ennim
Egpeland inovited Daaiile Mueller to attend the School Beard
meebing &cheduled for that night:  Desnle Espeland £ollawed
bp o Bhe  telephone  dnvitdtion with a wrltten lnvitation.
Deands pueller beliaves he attended all the Following vals—
vant School Board meetings. {(Mueller, Tape 1. )

2. Donnis Masller attended the May 5, LY83 wark ctody
meeting of the Lochwood Schasl BDisrict. The School bBoard

minutes state thie following:

ECONOMIC EVALUATION OF HOUSEREEEING AMD CUSTODIAL
COSTE FON LOCKWOOD SCHOOL

Denhis Muosller of Logal Union H100 = aridressed the
boerd and recelived a copy of the GAMPLE Contract
tor Custodial Services.  Janes Logan moved B4 Bake
item under advisement. Judy Jekngon seconded the
mation. AL Yoted in favet, HNo aoction tolen. of
this sgends item,

[Enployer Exhibit 1.}

10, On: #¥May 12, I983; Dennds Mueller attended  the
reqular  Lockwood School  Board mesting. The School Board

minutes state Bl Follawing:

ELONOHIC EVALUATION AND BID SPECIFILATIONS

AoEsnian was introduead by Jameo Logan, aaesimisdg
by -Judy Johnsen, to hoid @ Spocial Meeting on
Bay 16, 1985, LS00 p.m. o pevisw #conopmic evalu-
atlon and bid specificatléns on Custodial Contipac-
bod Hervices,

Thane wvating in faver of The motion: were: Ward
SWanasr, Joyce Deans, Judy . Johnson, Jamas Logan
afndl Gary Forrester, Holion Carried.

Hotea = Hr. Dennis Muwller of Lacal @ Upniaon 120
propanted each Board member with & mepg rogarding
contracted castodial pereions,

LEmployer Eihiblc 2.)




Dennis Muellésr's neporandum to the School Board stateq: tha
! following:
2 ME. Chairman, &chool Board Members, and Gosstsi
} MY name is Dennis Musller, business cepresaptablyve
0f Teangter'n Lecal HIS0. 1 am hara tonight £o
Y Speak on behalf of the Teanster menbership who
5 Presently provide custodial service  fop  School
District K26, It da nat my Intent to disputs the
& Figurss  ao  presented by Mo, Eapeland, at  thins
tine, although 1 peroonoally do not agres with the
? bottam 1ime, and that 16, will the school distrigt
actually realiza the astimated savinga?, Whils @y
R acosss Lo [lim costo to the Jdisteist for custodial
pervicaesd hes been limited; other public employers
i have, in recent yours, tcied sub-contracting oub
zillodial services and the experiment did not work:
if Which -brings us to the guestion: 1f Ethe Schodl
Diastriet doss ndt renlize the savingo projected,
T Wlhiat is the real reason for abtamptliing Lo oub-
contrach custodial oorvices al this time?
K Wanld it be weeng [or the Union to aasums GChab the
i i arployer,. who has- & mutually agroed’ o cootract,
whdel will not expiro unbil June 90, 1984, whiel
|4 canloact wan fwrgollated in good Taith  &nd which
calls For ah average dincreasss af 958 for the
T Prefant custodial staff of duly I, 1883, by wynl-
| contracting sueh wierk accomplish tea Chinge?
LB Ope: It would elilmibals the pecesgity of the
'I:-'l Schasl Dintrict to pay the pegobiated in-
| CEaHEL,
|
||]-| Two: It weuld eliminate tha eesseity for the
18 school Digptrict ta deaal with Teamocers Local
#1590, Che certifisd repressntative.
2 lin - remsearching pout dealings - with the  pressnl
| cugtodial ataflf, it's desire wo lave Union Aspre-
nentatinn and the managenent ot Loeckwood Scimols,
93 | fesl justified In eaving this relotionship has
been & wery Whralped . relaticnship wivisl has- ragul-
13 ted in grisvencea, Unfalr Labor Practios Oharcqes
: fwhiclk were uvpheld by the findings of the Hoarding
-, examiner ], and osther probienas which ware salved
b Wittt fornal goievanaes.
= While the above penbioned Unteir Lebor Fractolews
I did not address Lhe problem of whether orf nob Bl
] Bchaal Dletrict had the ridght to gub-sopbraclt, the
29 boacing exaniner did scafe that be questipned the
Liming of the atudy, which was done doring btha
T4 tine of pmgetiating the present Labiers Agrespent.
T Would  that  gquestion: atlll ‘b valid, under “the
2 pressnt clrounsatansne?
0 [l 18 Teansters Local #190's. position that 1t
| would.  Thia Union will not scand idy By while
1) it's menpbars! contract is boing bresched by sub-
contracting out of bargaining unit work, duging
12 the torm of an. existcing contract,
= {ErpEloyer Exhibit 2, Foge E.]
=
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11. Decause of ULPF 10-1803, the School Distiict put
khe opring of 18982 houseleepd g vubcontracting atudy an
hold, Atcer the arder in ULF 18<1%69 was ipsusd, Dennis
Eapalingd asked thae School Board 1f he should spdate the
housekeaping subcontraccinpg By, |Swanser, Tapa. L, 2
I'I:_H[luiund.. Tapa &)

Abvsuk May 13, 19439, Dennis Espeland pressntesd to the
gohool  Eoard an  economele evaluation  for Subecontracting
hougekeeping sorvices an follows {Betinated savings):

ECONOHIC EVALUATION FOH. BOUSEKEZPING & CUSTODIAL COSTS 1583-A4

e T T N 1 1. 11y

Fringe Mensfits and Othsae Coelss

Spolal Security 599,071 K 6.70% = S8, E3R
Ketirensnt 59%, 071 K 4.32% - S6,.261
Medical lndurance S54615.38 X 132 = Erir i 14

Workmen's Comp. §Z,140 X 8100 = 52,086

Sitate Unenplaoyment, .06 X Eeo00 = 8 Gipg
Extra Btudent jfelp = L4, 50K
Extra Vacalion Days (Sul) - H51.,17€
Hagg, Fubstitute Pay = i (]
£31,5449 813 681%
Eeducing houwseiesping and cusbodisl
Work year fros 260 days to 197 daya =
3 daya, ledsp at averages ES02,30 per
day, to equalise conkboacting asrvioe
GAYD ZZhs Y pa mrdsd BEce el FlEe el wihed o eoetis =BT B6
L
Estimated bid For WETVIOE,  aetia VAU TR eiene « SBEG;0DD
Estimated savingn oo bid . o o . . e o L e - BAR, BEQ
Estimated savings by nat tuplnclnq summer work
of houmekeepers (Lob YEAC) . - 4 . vv s s o8 004 s a1, B50
Enkimated et savinge ta dietrict & L . o n e v e ETD,EIE

(Enplayes fxhibit 2. Pags 5.3
Desnln Espeland statew Lhe above economic avaluatlon did nos
take ipnto sccount the ndditiopal electrical coot of doing
Ehis eleaning at night instesd of during the day. Dennis
Ecpeland puggests the - additional electrical cost to be
minipal bocavas the lights are. o in the wchools uncil
LO=00-10430 p.m. For ctomunity educetion, adult educaticn,
athietic ewvents and other extra oorcicuolor evesncs,

|Espeland; Tape 3.}

==
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When asksd I1f the Hchool Board was savibhg mopey by
subcontrasting, Dennis Muallsr stated he did4 pok  know,
{Mumliec, Tapn 1.]

A portion of the hearing cecovd copnbaine guestiono and
anawera phout the social cosk of suboontrac B ng, Fome of
Lhe social guestions are what number of School Disbroice'n
housiekesping ewployess went to schoal st Lockwood? Wit
nunber of SHSchool Distelet's houpekeeping  spployesns hove
children and grandchildren in the Lockwood School Districts
And what nunber of cleaning company erployvess live in the
Logkwooe community? The record contains no fixed answers to
Ehese socdnl guestionu. [Espeland; Ewanser: Tapsk 2 and-1. 4

12. On May 13, 1983, Dennis Espeland wrote the £olleow-
ing latter to Dennle Musller;

AT last night's 8Bchegl Wsard Meeting, you made

relerence to deficiencies in our proposed clesning

spenificatlane for cancract bid.,

I"lease advisd us in writing whege you fesl we ars

not. m@eting the axisting job regulrenants or

ddviating frosm the work octually being performed

by our holseksspers and CiaTodians,

We need thia infermation to be Fair té the present

snplayesi, and guarantee a saupd economio evaluos

tion for the publis good.

(Enployer: Rxhibit 10.}

13, Om May 16, 1943, it a epecisl School EBodsidd mash-
ing, the Lochkwopd School Board voted te sdvertise For bida
La suboontract the housakssping cervicen. [(Boployer Exhibit
3.}

14, On May 17, 1983, Dennda Mueller anewered Deonds
Eapaland's letter of May 13, 19683 with a lengthy detailed
list "of the discrepancies betwesn the actosl work heing
perforned hy the present custodial staff and the proposed
bid ppecificatione. (Employer Exhibit 5.3 Dennis Ecpeland

Atales that the TeamelLers tully cooperatad dif preparing the

bid specifications. (Esgeland, Tape 2:)

-l
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During late May, 19831 the Lockwood Gchool Ddutelel

digtributed bBild speclifications for cesteacsting the house-

keeping

services.  Thie bid specifications  econtsinsd the

folloving wections of interest:

HOTE: IE thate 1s no prodectod Loog-term finans
clal or other advantage Lo the Digtrict, all bids
%ill be rejectad and the current custodial program
will remaln in foll force had effect, The awaid
all bid shall be nade anly ofter an evdluntion of
the total seconomico rowolwed in that operaticn by
Lhe Eoard an it relabtes B35 Yha poblic good.

The asuccesoful bidder whgreess o oconoddas hicdig
Any precent Custodial enrplovees racairmsnded by the
Distriet for enployment. ¥his clause ohall apply
Priof to the effestive date of any contoast resal-
ting fram this bid, end shall be o one-tine pro=
cada  oily. after affective date of  arploynent,
Eaid employees will be enployess of the successful
bidder and subject to their usual personnel poli-

Clae .

(Enplaoyer Eyhihkit LI}

Dennie Eapeland stated that e cecomnended apy and all

CLEFagit

=mployess Lo the subcontracting cledniog coopany.

That ha did not give the ¢leaning coopany o Iiat of current

enployeen, [(Espsland, Tapo 3.7

6.

The ninutes of the June 2, 1983 work study mestipg

of the Lockwsod School Eoaid atates the following:

EIO

CEFEMTNG FUB CUSTODTAL SENVIERS

nins WEHE HECEIVELD FHOM, COMHERCTAL  BULERDIMNG
MATHTENASCE Wid Y MAXINET'S COMMERC LAL - CLEAHLIHG
SERVICES .

Monthly custedlal secvices as apecified, lnoluding
all @lwaning, washing and waxing chemicealis con=
Rimed by employess of the Contractor necessary for
compliance with specifications.

MARAIHE®S COMMERCTAL CLEANINGO EERVICE = S5, 830,00
per month

LUMTIERCLAL  BUILDIHG MAINTEWANCE =  &73, 800,00 par
9102 nionkha: {197 days |

- motion was ifntroduced by Gory Forrestélr, aoo-
anded By Jeyce Deans, to take bidas whder advige-

-1a-
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ment  amd peport on bids nt regular boscd meeting
“h o AS8S80. Those wobding dn faver of the motion
Werel | Ward SRanNEar,  Gary Forceaber, Jody dohmdon,
Joyon esns, Motion was cavriadd,

Dennls Musller of Local Teanstar Local Undan spoke
in Behalf af the Lookwossd Housskespers.

(Brploysr Exhibit 5.}

1¢, The sipubed of the June %, 1963 redular Cockwood

Schoal Meard meeting wtates the following:

COHTRACT [ MG HOUSEREERTHE HENVIEES

A motlon wan introduced by Joyes Deane to rejsct
Haxine's Commercial Cleaning Service bid in  the
anownt of B5, EIN, 00 per nonch becavae the GID BOHD
enclonad wikh original Bid only coverad the bid
for 9 months. Gacy Forrester peconded the motiob,
Thase wvoting in favor were: Joycs Deans,  Judy
Johnaosn, Gary’ Forredter, Ward Swaneser. Motion wWas
carriad.

A motion was introducsed by Jovce Deans to hold a
fApenial Poard Meating oo Tusoday, Juns 21, LUE3 al
YD pon. to disciuss Comnercial Bullddng Mainten-
arce Hid in the amount of E73, 800,00 for 157 days
oF b monthe.  Judy dobmesn seconded the metlin.
Thoge vwoting bn Favor wers: Ward SWanssc,  Joyce

Deano, JJudy Johnson, Gary Forsedbar, Mocion was
chrsind,

(Enrplirer Exhibit 6.

18, The minutesd of Lhe June 21, 1983 spocial Leckuood

Schoonl Hohrd rtates the Tollowlivg

a0 HEVIIGY BID FACH COMMERCIAL BUJLDMNG MAINTEHANCE =
CHUCYE LAGEE, MANAGEN

chairman, ward Swanser recd  lettel ol refelsnoes
ftam Ehe followdog:

Suelimgton Horthern Railooad
Herbergers

United Induabey, Lno.

Exxon 0il Conpany

&L

Dennig Musller of Tweanzbter Local Unfon #1060 spoka
on bDolglf of the Cockwood Hovdekeaper#d cegerding
thie cutback on numbor of dava offered to contrao-
tor = Oodmapeial Dallding Heintenance and  notb
offerad bt Lochwood houseRecpals,

Dick Larsen summprized his lekber to the Lookwood
School | Roard. dated  Jupme 17, 1983 redgarding -
Centracting for  Housokeeping wervices. Lebbar

attached. Tlin summary stated = "The Digtrict haa
i Upden Sontract’ that allaws for CQONCRACTING AND
SUBRDONTREACTING  “wnder: defined proocoedures. The

atrict would peet the termo of tha contract in

all=




L L i . L

=]

itn evaluation and awvard of a Constrect For Houges
Yneping Eervioas, The District han not JiscrEimi-
nated agaltml any member of the Union, nor are s
conetrained frae contracting by the ULP decision
of February B, lspa.w

Mennis Ecpeland cetonnended accepting the bid from
COMMERCTAL BULILDING MAINTEHAHNCE in the apount of
SPS A0 00 for 197 days ar 0 147 months.

The study and evaluation of ©he total sconomics
irvolvad in the hodeekesping operation by  the
Foard as 1t ralatss to the public sood demon—
ptrated that the costo oo The Diplrict under the
currant. labor agreepent  are. projectasd to o be
$130,619.00 [Should read £98,969 as corcected by
Augmust 11, 1883 Minutes, Employer Exhibit 9]
{insluding benafits) for 1963-a4. The bid price
reflecto a2 figurs of $73.800.00, o1 an innediate
savinge of 25, 105,00 ar 25%.

A motion was introduced by Joyoe Deane, seconded
by Jomwsr Logan to accwpt  Commercial Bulleing
Haintenande bid in the amount of §73A00,44 for
197 dayd nnd to pesgotlate o wrlithmh contracdt with
thar. ‘Thewe wvoting im faver of the motion Wepe:
Ward Swanser, ‘Joyce Deans, Jdudy Jobinaén, Gary
Forrester and James Logon. Metioh was ocarried.

The hovsekaspsed will be given a written layofs

notige ptating the following:  Plepse  be  odwised

that due to lack of work we are notifying yveu Lthat

your Jloot dhy nof work will  Es Yriday, July B

1583, Pue _ta the School Poacd. action of Juna 21,

Che Lochwood Schosl Pistrict H2E will be eontrac-

Ling hounekesping dutfes for the coming school

yoor; tharefores we will pead cuccent addresgso- o

that wWn might contoet you if there ig naad for

venr recall.
[Emplover Exhibait 7.4

19. O Jupe 22 19B3, the Lckwood School District
informed wll bhousekeeping eaplovess thaot Their last day of
work would be July B, 1983, (BEaployér Gxhibit 13, %

20, Dennds Mueller believes the housskesping enployees
did-get thelr negotiated wage ralwe on Joly 1, 19831 of abait
A5¢ par hmur average,

21. At the July 14, 1903 segular Lockwood Hchaesl Board
meeting, the Lockyood Schesl Board woted to slgn a conbrsct
With Commarclal Wuilding Maintenatce for houseXeeping ser-

vioces. (Erployer Exidbic 8.

[ B
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22. 'The 1laild off esmployess had some problen with-
drawing their Public Enployess Hetirenent Systies  {FERS)
menies becadse the form had & gelf-termination statoement,
Dwnnie Meeller helieves the Schesl blutrict was, to gome
aRx%tenl, more cooppralive in helping the sepployess get thelr
PERS monles than the School [Metcict wes on ocher problems.
All employess did get thely PERS monies buot the saplovess
thought they did get a run-arcund. (Musller, Tage 1.)

23y Deonig Wuellay testified that he s Ehe biscineas
agent for the copplaineant gerving mleven collectidva Dargain—
1ng agfesnents;  that Ehe differcnoe batuewan Ehe LDockwood
sthool Dastrict and other employers he works with in Ehat 1f
Bz ather enployers agoee to'o solution to a praflem, tha
salutlion war executed; that the Lockwood Schiool District
would agree to a molution to a problem bub only execute
afCar oeveral additional confrontatlons; that Ttwo Exanplag
of problems with the  Lockwood School Diekricks are Linda
Zellperc'y houtw of pay ond Lisds Ruzick's seniocrity date;
that the Lockwood Schoeel Districc sald Linda ZTellmer woold
be pald for ell hours worked but Linds Zellmat's paycheck
did wet inclode pay Fer all hours worked: that lalsr, Linda
Zellmer did get paid for all hours vorked after additcicnal
canfrontation; and that the Teansters Tiled a grievance over
Linds Rugick®s seniority £ate and later dropped the griav-
ance but  the problen still existad. (Mueller, Tape 1.9

Deninis Mueller staten that the Ondion was not asked F
they wauld wark for less wagen or fringe benefits; that he
bever anked ths School Board for conaddécation andfor sskad
the School Baard te te-open the contvast for consideration
of the nlon's standpolnt on subcontcacting andfor redquest
regotiaticns on scboontraccingg than be was, up to the last

mlmite; boping the Gehool Board would choose not to subcon-
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tract oot the housekesping warki that the School Boded was
in 8 position te make up their mind to subeonbiast or tot)
Cliat he was hoping the School pdotrict would offer tChe sane
Cerme to the Union as the School District was offering to
bLle gubcontractorp that he nevar peguessted the Schwal EBoerd
L offer to tha Union the some working cenditicns as the
auboonlractor hod; that during the School Boavd pasting he
felt tha . School Bosrd know very well the positien of the
Union; awd that the Union position was the Scheol District
ahanld not pubcontract oul  the work. [Munllar, “Taps 1.}

24, Guorgia Willdeme Testified that she wap o [oUEE=
hemper for tha Lockwood School Distelet for the past Five
Yuaiw, was Unlén shap sliewacd since Ssptamiser, 1980 and was
a membar of both negutiating teans; that ohe was with Jim
Davis, & Teandbsar Union business repressntative, when thoy
met ‘Wilth Dennis Bspaland sbout & problem and arcived at &
galution; that when the aelution did not materializa,
mucond Union Business representative and ber met with Denuvis
Espacland; that the socaiel mesting tarmed into o Cight when
Bhe atabted her beliefs and Deonis Eupelend accused Lae of
Telling him whiav t5 dop that at a Priday poriing meeting,
Whon ckhe  stated gomething about Linda Ruzick's denlorylby
date, Doug Teus, housekesping suparvisce, said, now youo are
trying to tell mm what to do; that she bellsves the sbove
incidant. had an effect on hsr next evaluation Becausa ' sbe
waE mariged low in cogperation - gebbing slong with people;
At} that other Elah ULP Charge 18=1982, the Linds Husick
grlevance was the only grievance batween the parties.
iWilidama, ‘Pape 1.5

5. Brandsn Klein testified that ahe Uas a Lockwood
soleol District househespsr for the past three years, Was a

Lockwood enployee Lefore and after the Teanotero ceprepentod
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tha Leckwood housskesping anmployees and wam hob a menber of
the firmst negotiacing team| that the managensnt attitode
changed after the Tesmaters stacted representing the houss-
mesplig saployees) that befoce the Teamsters' roeprasentation
Bhie would take i bwenty - twenty=five minubte coffee break
with the tooks and Dennie Hepeland, and naching was said,
But after the Teanster representatios she could only take a
fifteen minute braak; that before the Teamster TIepresenti-
Blon Ale conld  exchange work howrs hy working short honvs
aiie oy and lopg  bhoucs the pexd or la:r-a-:‘l-i::i_l:|-_:| an Satirday. but
aftos the Teamster representation the exchange of work hours
“ag oot alilowed) and that she asked Doug ‘Trae about the
above changes and Doug True would say the changed Wete
because of the Unien. When asked |F the labor contract
ptated bouce of work, [(ive daves of worl and Fifesen mibote
brsaks, Branda Elein agreed.  lirenda Bledin otated whe did
Know  about the wages and houra discussions in the lest
negotiations, Brenda Hlain testified that she was told by
Badig True that Lf phe saw children nisbehaving, ahe Wis Eo
correct them or toke the children to the principalr snd that
ghe had corrected chilldeen every day or sent tham to the
primclpol. [(Elein, Tapes 1l and 3.

db.  Word Suanasdr teptified thor the Séhoal Soard onily
teliked about wsaving dollars by subcontracting; that the
Grhool Hoard based itn judgmant to subcontracting on §25%,169
o A5Y savingop and Lhat ap custodian af peiblic tunds, a
poaltion of trunt, ths School Bodrd pot only Bad a duby but
an obligation to pubcontract the loisekeeping with a $25, 169
Mavings. Whan asked about his public trust and cbligation
to the community in dollar terms and guestioned sbouot the
School  Honcd's trust anmd chiigation tg the Lachwoed resi-

denta in terna  of poptinged soployment, Werd SWangsr an-
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vWered that thw dollars wersw Ghe only conocideration,
tiwanser, Tagi 1.oand 2.)

27. Dennic Eapaland testified that 47 the ssbcontrac-
ting did not do the work. che School District would geeall
the Loeckwood howsekeeping employees as stated in the collec-
Live bBargsining agreemsnts) that the quallty of housekesping
Has. net A gquestion wlien conwidering aubcontyacting: and that
the wubstantial saving of §25,000 or two mdlls and the
dollars for the public good wha' the' Gnly oconsideration,

Deandn Lepeland stated thisb there uas 8 Tow Turgsvsr 40
the School Distrist's housekesping staff; that he dogs npot
care about the turnever pf the cleaning coppany's employees
as long e bhe guality of werk is good; that wien the clemn-
ing first wtarted, the quality of work neaded Soann adjust-
nept;  that the cleaning coppany failed to clean black
boarda; that every problem pointed ocut to the sleanding
company wag corgacted; and that o woeek before the hearing,
the zafvice from the cleaning company wail goeod.  (Espeland,
Tape. S F

ZH.° Mary Ann Wilcox Ebentlfied bthat she was a lLoskwood
School District housdkeeper for oin veats in the primary
nchiool; thal she was o Lockwood repident but did nok g9 Lo
#chool at Lockwossd; that four of her children and two of ls
grimdchildren are gelng or have gone o the Loskwood Schoal
Daotrlet; that a week Balsrs Chis hearing, she vielted that
school and  Found . dead grass, wnow, mud and watoer in the
hallways and found paper towels and water spewed about the
bathroomye; that the school buildings were not in the bane
clean condition as befarae Aubcontracting: that sha dosd Eet
bolisve a single day-time enploves cati keep the sahoalo s
Clean s the Scheol District's amployens dids and thet with

stiudent discipline she would unofficially point out ta e
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principala andfor teachers Ehs problems or actions af Lhs
gtudiite. (Wilcox, Tape 3.4

2%. Al the bearing the defendant moved to introdics
the depogition of Vincent E. {(Mud) lepnan, former Tepsatel
busisaiy representative and negotiator of Loth the Mocoh 3,
1281 and The May 13, 1982 eollpclive bargeining agrasmeibs.
The degesition wag  taken the day befors the hedring,
septenber 26, 1983 in Billings, Montana. The deposition wac
received and marked as Epployer Exbhibit 16 but not admitbesd
to the reacord of thia prescssding.

The conpplaitant's Cctober 24, 1909 brief sets Forth tlus

follaewing argqument:

The Depozition of V.g. (pud) Henmon Should Hob De
Astmitted.

The day before the hearing on thism matter, famely
sepienber 24, 109403, the School DiglbficE took the
deposltion of V.E.  (Bud} Hemen, a. former Bodiness
fgunt of  Loaoal 190 The  Ddostrict'e repradganta-
Live, Richard Larsen, oeid, at the tipe, the
deponition wos being taken *“to preserve test|-
pany! |} the Teameter*s attorney Was preassnt, Rt
the henglng the school distcPict poved to adpit the
depasition’ and Codplainant's attorpey objected,
The depodition phould not be admitted for any
puTEca

Under tlw Monlana Riles of Civll Proceduce the use
of depoeitions is carefully . presscibed in Bule
3xfml. They may be veed Lo impeach the testimony
pE Ehe depopent, lfeoman wvas npot <allad ad A&
witness, w0 =uch dse ig dmpoeeibls., - They mey be
itgmed 1F - the person dopicssd was Yat the time  of
taking the depoulnion” one of s specified 1iRt of
epenta: of p party. Henman war (o looger e biol-
irEpE  egent at the Tine the deposition was token,
Finally the deposition nay be waed if the witness
la dead; more than 1040 piles from the placs of
hearing, o unable to testify becaugs of @ age,
ilinesa, infirmity or imprleopment,  Hons of thooe
factors. vas present,.  Henman had been deposed only
the ‘doy bafers Ee hearing, bo Was availablae’ Lo
Eillipge, mnot deceased, not unable: to  festify
bBacaiipe of age, 111lnesw, infernity or imprigon=
ment., AL Thi  deposition he tectifled hael wis
unsmployed.  A11 the 3chool Disteict binst Lo do, 4f
Chay danted hins tesCimony, was Soo subpoena hin.
There i abaolulaly no eaxcuse Tor adrisalan of an
ueiipveed depogitilon from o porpon easily saveilablie
for bentimong.
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Montana'c coukfd are strict about Isproper sdmis-
glon af depositicns. 1T tha party offering o
doposition does so o the ground the witness e
abrpent fram the state, thers naust be proof of such
abnence sk the tims of teial, ool merely an agoaer-
Cigh by counsel that, to the best of nis knowl-
edge, Tha depondent was then residing in Chicago;
at - an  unknown addressa.  Wealy v, First Bank of
Great Falla, LOA Mopk. EEQD, B2 P2 555 (19393,
Hers fhin SGchool District gave po reapon st all foc
nat having subpoenaed: lecman to testify in peraan
#0 the Hearing Examiner could ocbhaérve lile depsanso
and ask gquestions himsell |f necessacy to clacify
his Cestimony.

(Fagen F & 3.0 )
The delfisndant did not address the gquestton af Ths adoiznsdon
af the deposition, The defendant lid not challenge the
facts surrounding Mr. Ueaman's depositlen as atated sbove by
the oompl ainant.

Sectlon 39-71-406 HOA, whites that the Board of Person-
fml Appeals LW pob pound by the niles of evidence prevailing
Lo tha-sgiucts. BRule 94,76 201 ARM, statss that the Board of
Fersomnel Appanle adopro: the médsl tulens proposed by  thea
Attorney Genatal, The Attormoy Genscal's Model Role 13,
1.,3.217 ARM, rstates that in all contested cases discavery
ahall Yuw pyailable to the parkiss. in accordafncs wEtlh rule
26, 728 threwgh I7¥ of the Montanm Riles of Civil Procedura.
Therefors, a conéluwion that ths Haged 60 Pecoonmsl sppealo
ior goverted by Role 22{a) of the Montana Bulew of Civil
Procedure li in eorder, Above, the copplainant sets forth
Lhe princdples af Rule 32{a). Becavre of the facts sur-
rouncding  Hr. - BHebmss s depositdeon woold cpnfliet with the
prionciples of Rule 32{aj, .Mr. Hogman'e deppsition 2@ not
Bonsidersd part of thiv proceeding.

1. DISEIGEETON

The ahodve. complaint, response and findinges produce. the
[=llowing questions:

1. Im Findings 2 and 3, 4id the Union grant

to the Lockwsod School Diotrict the privilage of

subcontbrasting collective  bargalning wunit work:

Rithaut forther bergaining with the OUndon, 4.e.,

wao- thekba a waiver by express agrecment?
=1H=
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™ Iiv Findingo 6, 10, 23, 24, and 25, did
Lhe |edchwood School Distvidt  hkave  eoti=-union
Animig and did the anki-union ‘snfors govecn e
deciglon i sulscontract?

3.0 In Fipding 23, did the Unlen gcant to
Lia . Lockuood Echodl District the privilege of
suboontracting eallective bargaining unit wark by
not requesting. bargaining on gubdentractiong i.e.,
was Elwirs & udiver by {pastionT

1. Thet Selisol District's Puty fo-Bargsin Abouc Suh-

contracting,  The Eoard of Persconpel Appeals {n ULE 3=1975,

tirpenter’s Losyl #117 ve Board of County Commissionera,

= r—

Silvag Wow County, in UL 14-1578, IBEW Local #1408 v. Halens

dchool Digtrick fil, and 1 ULE 30-1980, “Butté Teanslers

Union Local #2° v, Missoula Cownty, Mismoula Coonty Afipock,

adopted  the principals of Fibarbeard w.NLRB, 37% U:S. ‘203,

5T LHHM 2609, 1944, From tha pringipals of Fiberboard,
Fupra, tha NLRL stetes that Lacgalning on subdontracting Le

el regquired wWhnie:

A Lhe esobconteacting in potdvaced selely by
ECHHMn L CEASORE |
. it hac bean eystomary  for the company  Eo

oubissantract variows kinda of work;

oF no subatantinl varzsnce 1o ahowy inm kind or
dwgras from the astablialicd paspt pracsice of
the employer;

o, no aignificant detriment resules tn spployvecs
Lo the unit; -

E. tha upion has had an opporcunity Lo barcsain
about  changes In exisling subcontracting
Practicaid sl general negotisting mastingw,

Seer Waatinghouss Electric carporation v,

- .

Intarnational Undion  of Bledbiical, Eadio and

Machine Workors, ATl-c10, IOLhy; 1500 HLAB
o, 1363 S0 LERM L25%7. 183 HLER HWa,. 335549
(P11 . 1 Toudr afi=l Coanty Mg, Corp. ve.

HLER;, 19463} 316 Fzd B4h; 53 LREM 2054

From, the above HLAE cased and obhec FLEB cases o copclusion
that subionboatting of collastive bargaining unit work is a
mindatory sdbject of bargaining under the HLEA Le Ly order,

Bécaugs of @ the similarlty between the Montana Collectiva

=]l fie
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Bargaining Act for Public Employees and the KLEA and becice
of the Doard of Parvacnnel Appeals! actiosn ln ULE 3-197%, ULP
Li=L976 and ULP 30=1930, & conclision that subeanlbracking of
sollective bargaining umit work e a mandatory subject of
borgalning tnder the Monbtaha Collective HRargaining Aot for
Mnblioc Employssy ie in order,

I the case at hand, in Findings 18 and 1%, the School
District did, in the losng term, lay off tha heusakaeping
urplayees becauss of pubconteacting. A coBpacinon beluben

Findings L8 and 19 and the above Westinghauss standocd [Itar

0] preduces 8 conclusion: that the Sgubcontracting had &
Glgnificanc deirfmantal regult to the enployess in Eha -bar—
galning smit. The Fecord cootaing me divect evidence of the
School Dietrict's past custonary subcontracting (i1tem B of

the Westingholse standard} and the hind or doagres of Bstob-

lished subcontracting (Item £ of Lhe Westinghouse standard).

#ut, from the whole record, we can easily and honeatly
arrive at the conclusien the School Distrier has changed
both the cuatomary subcontrasting [Item By ond the-Kind or
Quyree of establialied subcontractlng {Tekem C): The 'above
conclugion on the saoupt of past meboonteasting is based oo
Ehe belief the Union would have had bo) bargaindng unlt 0f
e School Distriet had cuostomarily copbracted out  the
houbekeeping work.  Because an employer has ta mest all the

items of tle Weotinghouse standard in ocder to be relisved

of Lhe duties to hargain and becnuse Ehe Lochwood Sehool
Miateict hao falled Lo npeet Items B, ©, and [ ef the
Westinghouse standard, I see no heed in eapplying the renain-
iog iteps. Witheut sddresging the School District!s argu=
genl of wvaiver, from the above applicatien of the Weotin-
ghouse standacds [Itena By La& Dpa cwe oan eesdly conglidde

the Lockwood Echool District had an obligatics ta bargain

=20~
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uwith the Teaswiers Union about ‘sabssntracting of the hboiEgpe—
Hesping actiwvi tole.

4. Express Waiver of ey to Bargain. Did i Wiion
waive iti sabatitory right oo pegoliste  over coboontract]mgd

It collective bargaining, a union may waive n bargain-
ing right thnt da protected by the NLRA. NLED v, @ & C
Flywood Corp., 3445 U5 421, 64 LHAM Z06%, 19587; Amerizan
Bistributing Co. v, NIAB, F24 _ ., 114 LAAM 2404, 0A
3. 1084 The HLRE chaes teach that any waiver of the sca-
Cibery Cight ©o bacgain oref n o randatory sobiect af - Eape

qaining must be {n "clear and  unmlstakable leaoguage'.

Plurber's [oeal HG69 v. NLRE, 600 F2d 816, 103 LREN 2014,

CADE, 1375; Offles wnd Pro-fessisnal Eeployees Local #4235 w.

HLEH . §1%9 Fad 314, 70 LEEM 3047, ‘CADC, 1969; Leads Nacthrup

Co. w. NLRB, 191 F2d 874, A7 LRHM 2783, CA 3, L96H; NLED ¥.

Perkhing Moch. Bo., 326 F2d 488, 55 LRAM 2204, CA 1, 1964;

Tinhin Roller Bearing Co, . NLES, 325 fid %46, 54 LEEM

4785, LA &, 19637 HLEH v, | [ Sweet Lumber Co., 515 F2d 785,

U9 LEFM 233§, CA 10; Murphy Diesw] o, w. HLAB, 454 F2d 3p3,

W LREM 2993. CA T, 1971,

i lengthy roview of the HLES choes on daiver of manda-
tory subjects of bargaining produces a conclusicn that @
waiver o a mandatory subiject of bargaining, whather Waged ,
hours of wWark, rubcontracting, plant elssdars, o plant
relocation, are all ‘subkject to the some eleay Aid  Eanie-
Lakabla lenquage test. e HLHDY caees teach that the HLIEAE
has been relustant Lo infer a waiver. Mew York Nircor., 151

HLRR 034, 58 LEAM 31465, 19657 Puerto Rico Phane 'Co., 149

HLER Ho 84, &Y LARAM 1337, 19684, ‘The t.5. Suprems Courc
teeches that while the NURB 15 not anpowsesd to adjudicate
the rights of the parties covered under & collective bat-
golning coptract, the HIRE had the right to deternine by
eéference to the esllective bargaining contract whethss a

g
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Party har agrecd Lo relinguish & sandabscy swubieck of bars

gainlng. HLEH w. & & ¢ Plywood Corp, supra; Weltronio Co.

V. HLORE, 419 Fad 1120, 79 LERM 2014, CA &, 1969,

Applying the "clear and upnnistakeble fanguage! stapdard
to Article 2 of the collective bargaining - agreement =
Hanagement Hights (Finding #3), we find that “managenenl
rights will not be geened to exclude dther managemsent rights
not herein specifically apubecated, including the right to
contract  and Csuboontracty, Thim Languoge appoasd Lo be
clear and  unniatakable. Applying che same  standacd  to
Articla ¥ - Contrvacting and Suboombracting [E':i.n-:.L'l:n.-:r b, we
find that the "Employar agrees that no contrach or subcon-
Lrapt that difectly Inpactu the umdon or ito mpambors will b
antwred dnto withtul an evealoatien of the total econonica
invalved in that opevaticn by the bosrd as (1 realates to the
public goead.  The right to copirect or subcontiract shall not
be used for tha gurpose of ar intention of undermintng  Lhe
rnioln por bo diserinipate agoinot any of |te neEpberao." Tha
lenguaga  of the subconbracting sectione  appears- to put
Eertraints on the lanquage of the Managens=nt Rights aectlsn.
Reading bobk oectisns together, we find that Managemen:
Rights include the right to contract or cubcontraet work
that directly ippacts the Undsn oF |1tes menbers prow dacd
firut, that managen=nt does an eviluation of the total
caafiamice involwed &0 Lhat aperation ae 1t relates to the
public good and provided Geeand,  that managessntis purposs
br ifibent (motivation) of subcontracting 18 Bet to andecmine
the Tnion or bto diccriminate against fts members. 1 cansot
raElly and honestly accive at @ different resding of the twe
HEsLiong, The complainsnt heaa not eel forth any  other
readingg  of the ‘sections or any case providing asolher

reading of the epections, The language of the twe sections
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menl  the "olanr and wnmistakable lanquage" standard, With
sine restrictions, the ilen did waive 4bg right to nagetl-
ate over dibcontracting.

The complainant nrgueas tha ol lowing:

The School DRistrbct  sargues Aceicle 3, Madiwngoman b
Righta, in the ocollective barcaining agresnsnt
gives it the right to subcontract vithout bargain-
ing with tha Unios, £ most be remambagod, how-
aver; that the DBoard of Persomsnal Appesls found
that ths soptract had besp il Fied as 8 resplt of
an unlawful threat to sebéontract; ULP 18«82, Tha
inion hed aaked, Ay the renady in the earlier
unfaiyr labor practice procesding, that the ocon-

tact db discue berm be set asidel The Foaaid
refused ta grant that remedy. Under sucl eireun-
vbenpces L woilld be clearly fpeguitable to- hold

That the contract provides Juotiricatlen [or
employer conduct that, otherwisa, would clearly be
unlawful.

Complainant's Rilef, Page o,

1 disagres begause pf ciming. The Unlob's indtisl
contract proposal contalin part of the above subeantracting
Lenguage rinding 2. The f{lrst collective bargaining
dgresnent, aome ¥ montha befows. the lay off, containsd tlse
famp phove subcantracting language. E e LT R Tha ascond
collectiving  bargainifg agresment wag  sfgeed belfore the
Hnlcn's negotisting toesd apd the Union'c busineus repredan-
tatite had Any knowledge of tha Schoeel Districk's cosroive
activities in ULP 18-1003, Findings 4 ond 6. Tharalsra, 1
Will nat disrsgard the UTnion's walver of the right bo nego-
biabe subcontiacting becasse the Uadfen agemmd fo the walver
before any coapsive dactivities ocoored. Ales, the School
Diatriet's ooercive actlons lad 6 very limdted effect om the
Hnion,  Findlng &,

:‘]. Wan the Schosl Districk'n antd-union - animga  thi meti-
wating Tastor for subcontraoting?

The complainant's briet containag an aegument that "The
labor relations batwesn the parties hawve nos becn EEooth.

Coaplainant's brief, poge I. In Piodings 6, 14, 23, 24, and

E -




2%, we pes dlgna and stetensnts thot the Schosl District lad

| e
an apnti-gnion anlpus.
: In & tesporary injunction cass, the Yth Circuit Court
: of hppealr i Wilwen w. Liberty Hapes, Ing., 664 f2d 624,
; I LHAM 2699, 1981, esl forth the following teachings:
. Smcbicn #{a)(3) of fhes At [HLRA] nakeno it an
i unfaic lakor praciice to discriminate with respect
to tenurs of spployment ol the purposs of discou-
7 Taging menberohip  dn & labor ccgenization. Za
WeH.C, Sectiona 158{n) () (19%6), Section Bla)(1)
A mekes it an dnfeir labor practice For an emplover
Lo intecfare with, resttain or coerce. employess in
0 the excrelese of their rdghts to organizs  and
biargain eollectively through repressntatives of
4 Their own chogolng. 29 UL%,¢, Sectiona 158(aj(1]
[127&] - It i@ well seceled that an  anployer
1 violalws both of these wpctions by Ysubcontracting
part of an intageated bupiness and dioeinaipg the
[P peroong amployed thecsin 1F the actlan e mabti-
vated at least din part By anti-union ‘considera-
I tione*. NLER v, Townhouse T.W. & Appliancoesa,
Inc., 53} i"'-?_ﬂ Hzah, B2B-Z0. 91 ILaiM JEI1& (7eh Cir.
i 1976): 'HRLEB V. Ceorge. Roberts & Son, Inc., 451
Fid 941, “f45-46, T8 LARM 2874 (2nd cde, 19915«
15 HLOER v, Mationsl Eood Stores, 1ug., 232 rid 244,
S LERW 22946 [7&h Ci¥. 10647,
18 A the diptrict court neeed, ths . saployec's
i7 mutivation for subconiracting its operations and
discharging the drivers thus becomes The critisal
14 elamont in the controveray.
M 108 LERM at 2704
by Tlie: 5th Circuit Court of Appeals in HLES v. Big Three Indus-
1§ Erial ad Al Bguipment So., 579 F2I 404, 9% LERM 22323,
|
7272 | L5TE, otates the following:
3 Accepting  the MBoard's finditg of anti-ondon
notivation, and yet apoupning the sxistance of BamEa
2 legitimate business purposs, we ace found with a
decaisian acblivated by btwo goals:  one legitimate,
g, and - dns that we muict cobiders, T Ehile Siregit;
the threphold for 1llegality is cropsed if the
2h force of Individiouds pPurpose is "reasonably egual®
to Tthe lawful potive prompting conduct.  Ceamco,
27 bac . &, NLEBE, 339 P24 1, &, &8 LIEEM ZAE0 {(SEh Cir.
196B]) .. While we cannalt fix precises peErceEntoges
a5 tor the motivational -ingredients of Big Three's
gction, we do say that tho enplavar has failed to
) eeptablioh that businoas justification was domi-
pant. The Hoard dispi=zsed Big Three"s [Eoploysr]
A0 Purporte:l. juntification as a oham;  we fnd this
| Justification subgsidiary o the Forcea of undon
11 gnimus in triggering the nass divcharge. Accord-
il
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fogly, tha metivalional predicaibte fMor Secilons
Efal{d) wviolations iz eatab ] balhed,

5% LERM ab 2230-2231
In a4 plant removel cand, Che 2Ad Cirouit Court of Appeals in

WLAB v. Ropid fifmiery, Inc., 293 F2d 1%, 48 LREM Za%d,

1961, sited several pubcontracting cases and dtabed:

= R =

-

The Eoard's position appeara to be Lhat s move
Ly mapagersnt when that move i=s required Ffor aoidid
Bininess roasans im neverthelean an unfaic labor
practice if the move 16 accélernted or reinforoed
By  contenporancous  smplover diffevencss with o
uniocn. This ‘paeition i3 not aupported by Ehe
lamjuage of the hAot or by cthe decisional 1lew
interpreting that Language, The aubseotion resda:

fectiona 841} It ekall Le an unfair labor
f:ﬂ.n‘l‘.l‘.i:t foE an mpployer——

- .

(1] by discrimimation in regard to hire or
tenurn of smploynent o any tern of conditian
ef  employment te ehdgurage  or | discourage
mEmbership In any labor acgonlzatian: & & @

This languoge has bewn interpreted to meas that
a changs or diacantinuance of the enployer'd buami-
necd Ceperalions  in ordsr  to  aveld abligetions
Laposad  upon it by the HNelional Labor Aelationa
At ip A wiolatlen, of  the subgection.  HLREH v,
Brown  Dunkin. Co., 287 FId 17, 47 LERM 2851 (10
Cla. 1%61); HLRR w. B¢, Brown Co., 184 F2d E29,
27 LEEH 2023 {3 ©ig, 1%80].  For exampla, in HLEB
v. E.C. NWrewn £o., supra, we anforeed an  order
firecting an employer To ralire - amployess dic=
Fleoed by Tha. formabion of 8 second corporation.
Hosewa, - Lhare the gecand corporvalblen was an =xact
feplica of the supel@nded sobicy,

In thogs situations whore 6 changs or disconkin-
iinoe of bubines operatisus iep dicteted by acund
finavcial ©F pconomic  reasong the ooiurte  Juavae
tielired  Eoo fiod  that Sectdanu Hénd{4) hae bssn
viclated even though the enployer action may have
osen  accalnpabed by ondon actdwity. HELRR .,
Lhonlng, T84 F24 TEL, 47 LRAAM 227 (&ba J_-'_-i'IE-IIII-. i
Mo oA NIRE wo Tiol: Mahon ' Co. 26% F2d ik, dd T-HHAM
247D [E CLr. 1959)) NLRE v Bouston Chesnicle Puk,
Ca., 2L1 Fad BB, =23 LENM 2047 (S cic, 194%4]). In
Lasging apn enployet had been toying with the idea
of terminating ite own' trapsportation of the ga=
it prodiced in faveor of gtiliding 4 common carrier
tor  This  pubpses, and  had deterdned  that  angy
Furth=p dncregse 1n costa wWoold dictabs such &
move, A unlon donand far pecognlition of chree of
1to. driverd foreshandowed just such on inceense,
The discantipusncs of private carrier in Faves of
cafndn- was npnot faund to be wioletive of Ssction
Bial{3}s HNLER «. H.Q. Mshon, oupre, was o aginllar

wdGa
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zituation. ‘here plant guards ware dischacged for
Teadand  of economy and the employer hiced an
ibdependent conbractor to supply 1t wikh plant
protectiosn,

The case of NLHED ¥, Houston Chronicle Publ. Co.,
supra, wWhtre the  background situatdon was  as
redoienk with' asnlmodily as 1t wasm in the Iretant
tige, is oloAeal on its facto ©o @ur case,  Thears
the Boprd found wiclatiofns of Sections Ada)(3],
Af{a)(5) and 8{a){l) wheno the employar changed its
vyrten of nowspoper delivery fron one which' [t
controlled to one operated by independent conbopo-
Cad'n: Ao hers;, ths corporation prodused Las bimomy
La show that bthe chenge was reqiiced by econcmis
necessal iy but in the dase before 06 that Utesti-
iy weE not dhallenged. There UL WA, Heverthes
less. on raview the Coort of Appeals held that tha
HBoard's finding that the epplaysc'o act had - besn
tllagally motivated was not supported Ly subslian-
Lial  evidends, and that the real potivation was
the ond of egonomic pecsasity,

41 LERM at 2EEL-2662
In atudying the HIRR cases, we find the Circuit Courts have
explarssd the utse of the "but for® test foom Wraightline, 251
NLEE Ha. 150, 10% LAAM 166%, 1680 andfor HL. jimalthy, 429
U.g. - 2¥4, 1977 In subcontracting wheres motivation 1s a

Question. So& ML ¥, Carbaned Co., &79 Fad Zod, 110 LERH

25606, 1932; Blg Thres Induatrdal , supra, Hote 15;

The Hontann Suprems Courb in Boprd of Truatiess af Iil-

1iugd Echool Diwtrict Wo: 2 v. Board of Parsonnel  Appenln

(Widenlofer], ‘604 ‘P2E 790, 103 LRRM 3090, 1979, adopted the

Mb. Healthy Yhut For" tast for doal motive Eases | ander
Hontana's Colleckives Pargaining Aot 4. LEHM &t 3An9s,
Even though Widenhofer, kuprsa, wan &8 nonrenewal of & fobo-
Lahtired teacher dane, T chinnpot Gee why the “hut for' teot
showld nab be wsed in this subcontracting caso. tn the cooe
HE hand, wWe hhve doal oDotives; The sSchool Dlocrict's antbi-
uslen animus {Findings &, 140, 23, 24, &nd 2%, verous the
Schoocl Bletrioctis I:.:nf.r:l:|'|:-g'u of $35, 169 ar 25% oavinga of The
housekeeping, budget (Finding 18}: In sddition, the Clrouit

Courts in both Big Thiwe, supra, and Ropld Bindaey, supoa,

Bppeart LU gome axtent To @briks a balance between the inter-

~es
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ot of the asployver and. the emploress sz io done in tha "Lt

for? Esok.
The following faots @uppEert the argueent thet enti-
unian animis Wan the motivating fastor |n the decision to

suheonbroot:

Tha

Sawviipgs & o 25%E gavipngao: in af the heigegeaping bedget wao

i, The concluszoe-af Jaw ehat the Lockwood
dchos]l District ald violate 1%-31-401(1) by ca=rc-
dng scme of the Bargaining unit nembers, (Finding

g,

b Hr, Mueller's gtatement oo Tha Schiaosl
Aoard “that subcontracting  would eliminate the
necenolTy for Ehe Echool Board to deal With Cthe
Uedan, [Fipding 10)-

oy Hi. Mualler's steatensnt and axasples of
tea copparatively lengrhy @rlevances problens witch
the BSchool pDiatrist, Later, Mr. Mocller atabad
thoat opw of the grisvancen was asetiled when ths
Bchoal Diotrict did paoy Eha esploves and thet the
gecond grievance wae  dropped By the Onion.
(Finding 237,

d. Ma. Williams' statensnt sbout o pBogtlla
neeting, o hoptile statement, and poor svaluations
bicau=e of her Ondopn gesieiidas. {Finding  Z41-

i, M, Hleln®s statsment ab=sul Uhs o changs
it manegensnt  attituds about hours of work and
breasks arfter the Unioh started reprecenting the
e loyaan, Later, HMo. Klain ageesd that  the
allective bargaining agrespent nddressed hours of
work and broeaks. (Finding 25).

tollowing faccd suppsrt Lhe arguesnt that a0 @825;1649

the motiveting facefoar of subcontracting:

& The  houaekdeping diudy was o standosd
EREt of Lhe budgetary process.  (Finding 4.

L. The note in the bid specirftostian lncl=
enting _L'h-:lt pll bids would La rajostad Ef thars im
no projected lang Cerm Financial or other advant-

oge  to Elie Schocl DMetrict by subcontracblig.
{Fitding 1%},

o, Tha Sclhool DisErlot paved 534,169 gr 26%
of tha  haysekerping: budget by subcontiracting,
fFinding 1400, Mr. Husller did nat palfute  ohia
gavinge. {(Finding TL).

d. Hr. Bwanaer's atatement Ehat Bhw onldy
question addroaaed by the School Board concerning
subpantracbing was  the dollisar oavings. [Finding
26§,

Lmns
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=. Mr. Fapeland's eBtatement ThET Ele  day-
ings of 25,000 or 2 mills was Cle only conmider=
atlon when addrearing Lhe qusstion of subcontrpe—
Ling. PFinding 271.

Welghlng the above svidence, T beliove Tlie Gbovs mgi=

dence 15 clossr to the evidence in H, 0. Mahon Co. RUpraE,

Whate the-employer subcontrected guard activitien for econs
tnic reasons than the evidence is in Liberty [lomes, supra;
and Big INtes, supra, whers the employer wag openly hontile
Eo the Hnidian,

Weighing the above evidence by the *but for" teat, the
cecord contains only o thread of evidence ln Mr, Mueller's
Hiatement, Mp. Willfans' erample and in ULF 16-1983, Lthak
the School District would have pot subcontracted the woprk if
the' Wnlon did pol tepresent the amployees, The School
Digtriet's evidenca that 1t paved 525,169 BE 25% orf the
housekeeping budget or 2 wmille- as @ motivatling Facior Far
vutwelqhs tha Unfon's evidence:

The Lockwood Sichoepl Distriot was sabivated by  the
Cinancial  savings., The Lockusad Scliool Ddotciot met the
LA or dntentionp! restriction of the collective bar=
gaining mgreement, Article 2 - Subcantracting.

1 Walvar of Right To bacgain by Inaction. in
Finding 231, ‘did the Upion grant the Lackwopd Schoal District
the privilege of subcontracting collective bargalnipng' snit
Work by not eeguesting bargaining en subcontracting,i.e.,

was thars n waiver by lnaclion?

The D8, Supreme Court in HLEE v, Solumbilan. Enaneling,

ABE W, B5. 292, 4 LHHM 434, 1939, teachess that a union canmat
chorges an employer with fallure to bargeain when tha union
hus not requested negotiations. We alno understand that the
imion is rellsved pf its doties to request negotiation oo
oubzentracting if the dscision to cubcontract kaf alewedy
besa micdea,
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In FPinding B, ono Warch 4, 1%%3, Mr. Muellec hod Hhow=
ledge af mamagepsnbl's intent to congides wubeonbracting and
written Ipvitablens to dattend School Baasd pesbings oo
Kubcontracting. Ta Flsdicge 9, 10, 11, 13, 13, 14, 15, 16,
17, and 18, the record desonstrates that the decision to
subcontrast did not come about unedl Junse 2@, 19E3, Hr.
Musller's statomant in Finding 23 supports this cenclisicno.
HMr. Husllers ptated hee Wwag hoping to the lastc minute that Thie
dschool Bonrd woild choose nat o avhoobilract out the houce—
keoping work. The Union was nob relisved of dité Suly Lo
reguest bargainiog on subcobntracting because the decision to
vuboontrack was not already madea.

In Finding "23, Mr, Mus=ller pdmita he never asked for
caiiplderation or pegotlabion on subcontraoctlig: Bacaibs of
the teachings of the U.&. Suprems Court in. Columbian Enam-
aling, uupra, we canoobt find thot the employer refused to
batgain about the guestion of poossible subcentractimg when

the Unlen did noe reguest nagotistions,

1. reject any argunent that the School District had an
oblifgatiol o vegquert bargaining becabgs The Schoosl Diekrict
was the poving party and was changing the @atatus gue. The
Bchool District must give tlmely and adsgpinte notice of the
rogssibility of gubeontracting uhich the Schoel Dlatelet did
tn Lhim <ane.

111, CONCLOSTONS -I:;F ThW

Hecaune ©he coaplalinant, by voitten sgrecHent, ol ved,
Hith restrictiono, the right te negobiste ever sohoontcace
ting durisng the life of the collective bargninlng agroensnt,
becauss the Lockuood Schoeol District'o motivation to suboon=
tract the housekeeping activities was ecoponics, and because
the complalnant did not cegquect bargaining ovel awleontract-

ing, @& conclugion of law that Tockwood Schoal Diaceiot did

= e
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pot viglats, Section 39=31=401¢10{2) and [5), MOA 18 in
order.
1, RECOMMENDED ORDER

oo reasono Gtated above, 1 cecomnend that ULE G- L0609

be dioeloned,

Dated thic .;EE_E day of May, 1984.

BCRAEY  OF NEL ~ APTFEALS

Hdaring BExamlner L’Ff

HOTE: A Blated in The Board of Persopnel Appoal®s HAule
if--lﬁ.nu-i. AR, Exceptions, the particos ahall have twenty
(20} .calopdar  days  to file writken exceptions € the
Racamnended Order. [f pno woitten excoptions are filed, thia

racormended Jrde ill becams the Final prd=r of the Board

of DEroann '|.

OF. HATLING
i do oertify Ehpt A Lrue

wnd correct copy of thio |dacument wWae madilsd to the Fallow-—

1mg on Lk ! Eﬂi day il Hawr, 1984:

Emlly Loring Richard L. Latadoi
flllley, Loring I*.c. Lavaan & pAssociabters
121 4th Streaskt ¥orth LF%3 Parh Hill

T T F | Billingm, MT S9]03

Greal Falls', WP 54d01

BPRY :DTE
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